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Gender in the Japanese Administrative Code
Part 1: Laws on Residence Units

Yoshie Akiko
[juin Y6ko
Joan R. Piggott

Introduction, by Yoshie Akiko

Our intention in preparing and publishing this annotated translation of the
Yoro-era (717-24 ) Laws on Residence Units & 47 from the Yoro6
administrative code ##%4¥ in both Japanese and English is to interpret this
important chapter of administrative codal law (4% 7yé) in light of new
perspectives and knowledge from recent research, particularly concerning
the history of women and gender during Japan’s classical age. This is but the
first stage in a longer and more ambitious project. In future we plan to
produce a complete translation of all relevant sections of the Yord
administrative code that bear on the history of women and gender. By
considering the character and structure of eighth-century administrative
codal law and through careful analysis of each relevant clause, we plan to
tease out conceptions and historical actualities of gender and gender
relations revealed therein.

An important spur to this work has been our growing sense that
researchers outside of Japan are eager to broaden their research into issues
of gender and family history in premodern Japan, and that an English
rendering and analysis of relevant sections of administrative law will serve
that end. The project began some two years ago, and this annotated

translation of clauses from a particularly significant chapter, the Laws on
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Residence Units, represents the initial publication of what we have done to
date. While we recognize that there will be difficulties to face and
misunderstandings to rectify, we look forward to the thoughts and opinions
of readers. We know that the resulting discussion will increase understand-

ing of both the codes and the society in which they operated.

Classical Japanese law consisted of four types. Ritsu 1 (penal law, including
punishments) and ryé 47 (administrative law) that comprised the codes
themselves were the foundation. Later kyaku ¥ (supplementary regula-
tions) were issued as individual decrees to emend and elaborate codal law.
Still later such decrees were compiled in legal compendia like Ruijit sandai
kyaku (11 c.). Meanwhile shiki . (protocols) were also issued and compiled
to routinize the processes of government, including various rites and
ceremonies.

In China penal law emerged first. Then Western Jin (265-318)
dynasts ordered compilation of the first combined penal and administrative
codes, known as the Taishi ritsurei Z=i547, in 268. Still later, from the sixth
century onward, monarchs of the Sui (581-618) and Tang (618-907)
dynasties ordered promulgation of the full panoply of penal and administra-
tive laws including compendia of supplemental regulations and protocols.!

And in Japan from the late seventh century onward Chinese codal law
was adopted by state builders as a means of fashioning a more centralized
political structure. The Taihé ritsuryé K=EF—the penal and administra-
tive codes of the Taih6 era (701-704) —were compiled and promulgated in
701 and 702; and in 757, they were replaced by promulgation of the Ydrd
ritsuryo that had been compiled in the Yoro era (717-24) . Fortunately today

we actually have a manuscript copy of the almost complete Yo6ro
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administrative code as well as part of the penal code extant.

While it is said that the classical Japanese polity itself was fashioned
around the imported 7itsuryé codes, we have to take into careful
consideration the fact that the two societies—eighth—-century Japan and Tang
China—were fundamentally different in terms of their stages of historical
development, familial and political structures, and religious ideas. Considera-
tion of such differences is critically important for studying ritsuryé law in
Japan, as we shall demonstrate here. The Japanese penal code (ritsu) seems
to have been very similar to that of Tang China, which may be why only
fragments of it are extant. In contrast, extant sections of the administrative
code evidence replicated elements from the Tang original as well as changed
elements that represent compilers’ attempts to match provisions to
conditions on the ground in the archipelago. Even so, contradictions and
lapses become clear when we study the early commentaries such as the early
ninth-century Rydnogige 43#5f# (Commentary on the Administrative Code,
833) and the other commentaries cited in the later ninth—-century Rydnoshiige
£ R (Collected Commentaries on the Administrative Code, 859-76).
Indeed by identifying differences between the Chinese and Japanese
administrative codes and the gaps that early commentators pointed to in their
questions and comments, researchers have been uncovering clues to actual
conditions in Japanese classical society as well as gaining better understand-
ing of the trajectories of reform envisioned by eighth—century state-builders.
Fortunately for English readers, a recent series of essays in the journal Acta
Asiatica (vol. 99, 2010) has made some of this new research accessible.

Aspects of life in which there were substantial differences between
Tang China and eighth-century Japan include marriage customs, family
structure, and the relative social status of men and women, all of which are
deeply connected with the history of women and gender relations. Since the
1980s researchers in the fields of women’s and family history have made

tremendous advances in identifying new areas and problems for study, and
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we want to bring the results of that important research to readers both in
Japan and in the English-reading world. Relying on that research here, we
have attempted to make each relevant clause of the Laws on Residence Units
easy to understand. We have also provided bibliographic suggestions so that

readers can continue to study more deeply on their own.

As for basic texts and scholarship, the fully annotated and glossed Ritsuryé
edited by Inoue Mitsusada in 1976 remains the best published version of the
Yoro code. For readers who want to know more about compilation of the
codes and previous scholarship on them, explanatory sections therein
remain the fundamental reference. On the subject of comparison between the
Japanese and Chinese administrative codes, Niida Noboru’s Torei shii
(Gathered Remnants of the Tang Administrative Code) published in 1933
and the expanded Térei shiii ho (Addenda to Gathered Remnants of the Tang
Administrative Code) published in 1997 are key resources. Of great moment
too is a manuscript containing ten out of thirty volumes of the Northern Sung
Dynasty Tensei administrative code K 22 4% that was discovered in 1999
inside the Ten’ichikaku museum in Ningbo. It includes sections of the Tang
code that were not selected for the new Sung code that replaced it. That
discovery has added greatly to what we know about the earlier Tang code,
and it has enabled significant advances in research comparing the
development of codal law in both China and Japan.? Our work here in
particular reflects new knowledge and research since Inoue’s Ritsuryé was
published. Given that our focus is on the administrative code, however,
references to the penal code are limited.

A manuscript copy of the codes of the Taih6 era is not extant, but
fortunately the later ninth-century legal scholar who compiled the

compendium of commentaries known as the Rydénoshiige included frequent
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citations from the Koki commentary on the Taihé administrative code. His
text therefore allows partial reconstruction. Furthermore a chart entitled
“The Tang and Japanese Codes Compared at a Glance” ( H i<y & g —&)
in the Térei shiti ho (pp. 863-1484) provides helpful comparisons of elements
of the Tang and Japanese codes, as well as a listing of which parts of the
Taiho codes have been reconstructed and notes as to which sources have
been utilized for the process. The research of Enomoto Jun'ichi also provides
insights into differences between the codes of the Taih6 and Yor6 eras and

the thinking of compilers (Enomoto 1993).

This rendering of the Yor6 Laws on Residence Units in two modern
languages demonstrates special modes of research that bridge vast linguistic
and social chasms, between those of the classical Chinese text of the Tang
dynasty during the seventh and eighth centuries, the text promulgated in
Japan in the eighth century, early commentaries of the eighth and ninth
centuries, and contemporary English. To give just two examples, for the
English translation the three translators debated how to render the basic
term ko: was “household” an appropriate translation? Before making a
decision, careful reading and discussion of the extensive and difficult
research on the subject was needed. In the end the group decided that the
best English translation for ko was “residence unit,” given that the weight of
evidence now indicates that in eighth-century Japan a ko was a prescriptive
legal entity rather than a co-resident kin group. Similarly the term nuhi 5,
sometimes translated as “slave,” occasioned substantial debate. In that case
the weight of current evidence led us to translate nuhi as “bound servant.”
These are but two of many terms with which we have struggled to determine
and then reflect upon the insights of new research in our interpretations.

Herein the Japanese text glossing and analyzing the Kory6 laws was
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written by Akiko Yoshie and interpreted in English by Joan Piggott. The
Japanese bibliography was prepared by Y6ko Ijuin. Additional explanation
needed for English readers as well as bibliography in various languages was
added by Joan Piggott. Future plans call for Yoshie and Ijuin to alternate as
lead commentators on various chapters of the administrative code, while
Piggott will continue to bring additional comparative perspectives to the
project. In preparing this rendering into modern Japanese and English, the
three editors have discussed and debated the texts in both languages.

The bibliography following this translation presents a list of primary
sources frequently cited in our interpretations as well as secondary sources
that will provide readers with useful resources for further study. And while
readings for characters and terms are generally based on those in Ritsuryd,
our readings of the Sino-Japanese (kanbun) text adhere as closely as
possible to current Sino-Japanese reading practices. Finally, in the following
English translations, parentheses ( ) represent actual parenthetical entries
in the clauses of the Laws. Square brackets [ ] indicate editorial

interpolations deemed necessary for meaning.

Introduction to the English Translation, by Joan R. Piggott

Little has been written in English about the Japanese ritsuryé codes in
general, or about the Laws on Residential Units in particular. Sir George
Sansom gave us an overview in his early two-part article published in 1932
and 1934. After that, Cornelius Kiley’s entry in the Kodansha Encyclopedia of
Japan (1983) and Carl Steenstrup’s chapter on ritsuryé law in A History of
Law in Japan until 1868 (1991) have been the best sources for information
on the Chinese-style Taih6 and Yoré codes that eighth—-century lawmakers
compiled in Japan.

Historians of classical Japan have generally seen the ritsuryé codes as
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the scaffolding for the tennd-centerered state. This approach concerns itself
mostly with the structures and procedures set up by the codes as
mechanisms of state formation, “the ritsuryé system.” To take my own
analysis of the emergence of Japanese kingship in the late seventh and early
eighth centuries as one example, I described therein how the codes put in
place three integrative networks— officialdom, administrative places, and
ritual places—that joined center and periphery and established a “ritsuryo
process” that advanced state formation in the fennd-centered polity (Piggott
1997, p. 167-70). I argued that these three networks provided for political
organization, social control, and taxation while establishing an All Under
Heaven on the archipelago in which elites from every part of the realm were
eager to serve as officials and ritualists in the tennd’s government. Such an
approach treats the codes at a macro-level, which is helpful for analyzing
their role in kingship and state formation. But I have always thought that we
needed to know more about the actual laws of the codes: how they came to
be, what they meant, and how they were applied in capital and countryside.
Working on this project with my research partners Yoshie Akiko and Ijuin
Yo6ko has advanced that objective beyond expectations, while also advancing
another critical goal, that of getting more of the ritsuryé codes interpreted,
annotated, and analyzed in English.3

In describing the relationship of the Japanese codes to their Tang
models, terms like “selective adaptation” are frequently used, but to date
there has been no scholarship in English to flesh out details of the codal
mandates, and to describe how such adaptation actually worked in the
making of the administrative or penal codes. English textbooks in Japanese
history mention the codes, but it has been impossible for English readers to
get any real sense of what the laws were like, or of their relationship with
specific social conditions on the ground across the archipelago. Here we aim
to change that situation by focusing on issues of gender and gender relations

in choosing selections from the Laws on Residence Units for translation and
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analysis in English.

Another vector driving our enthusiasm for this project is the
dynamism of current ritsuryé studies in Japan, the fruits of which we are
eager to share with English readers. Many researchers in Japan, including
members of the Ritsuryd Kenkytikai, see Chinese-style law as one of four
key elements of Chinese culture that diffused to produce the cultural zone
that Joshua Fogel has termed the “Sinosphere” of East Asia, but wherein
varying regional contexts and conditions of reception created quite different
end products (Joan Piggott 1997, 207-8; Enomoto Jun’ichi 2011; Joshua
Fogel 2009) . This makes contemporary scholarship on “the ritsuryé system”
(ritsurydsei) in Japan strongly comparative, putting particular focus on
attempts to reconstruct Tang law as well as on tracing the changing historical
context on the archipelago that produced first the Taiké and then the Yoro
ritsuryé codes. Today scholars are also studying a longer span, as they
consider the full development of 7itsuryo law to have extended well beyond
the eighth century, to include the ongoing issuing of supplementary
regulations (kyaku) and protocols (shiki) during the ninth and early tenth
centuries. The Engi era (901-23), rather than the Yoro era (717-24), is the
finale, and the products at each subsequent stage are seen to have been quite
variant from Tang models. Otsu Toru has put it this way: “While the
government system of the Japanese classical state relied on the Tang codes,
the fact is that much of the Japanese codes were different from the Tang
model” (Otsu Toru 2011, p. 299). Here we have taken selections from one
chapter of the administrative code to translate, annotate, and analyze,
fleshing out Otsu’s conclusion for the Laws on Residence Units in terms of
gender history.

Moreover as readers will see in our interpretations and explanations
that follow, close study of legal commentaries such as the early
ninth-century Rydénogige and of the various commentaries cited in the later

ninth-century compendium of commentaries, the Ryénoshiige, together with
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new finds such as the Northern Sung Tensei administrative code with parts
of the outdated Tang code, and inscribed wooden documents (mokkan) in
Japan itself, have provided many clues to aid in the reconstruction of the
administrative codes. The new evidence has also made gaps, inconsistencies,
and points of confusion between the Tang models, adapted Japanese laws,
and actual social practices on the classical archipelago more visible.4

The specialized translation work engaged in here presents difficult
challenges in what I have called “naming things” (Joan Piggott 2001). For
instance, what to call the ko, a focal point for any attempt to discuss the
chapter of laws devoted to that unit in the codes. In 1966 John Whitney Hall
wrote about them in his magisterial Japan and Local Power in Japan, 500 to
1700 as “small natural communities” and “local residential groups” that were
“theoretically based on family organization (John Whitney Hall, 1966, pp.
81-82).” No part of Hall's explanation is negated by our current knowledge
from either written records or archaeological finds, but in translating codal
laws on ko we longed to do better. Conrad Totman has rendered them
“statutory households” (Conrad Totman 2005, pp. 76-81), while Carl
Steenstrup uses “artificial extended families” (Carl Steenstrup 1991, p. 49).
Here we follow the consensus in recent research by avoiding such terms as
“household” and “family,” while emphasizing the statutory quality of this
“residence unit” (Joan Piggott 1997, pp. 199, 207, 316). Furthermore as
Yoshie Akiko has written, “It appears that the ko were constructed by
selecting 50 prominent persons from within a locality (sato) to serve as
residence unit heads (koshu) , and each of them, along with 20 or 30 relatives,
made up one ko.” (Yoshie Akiko 2005, p. 12).

Our work here also continues discussions on facets of gender history
in classical Japan that were initiated by Sekiguchi Hiroko and Yoshie Akiko
in their important English articles of 2003 and 2005, respectively. Sekiguchi
provided a good sense of the very gradual development of the Chinese-style

patriarchal family paradigm in Nara times. She also demonstrated how
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evidence from residence unit registers casts strong doubt on the actual
existence of the patriarchal family in Nara times, attenuating assumptions
and mandates of the 7itsuryé codes based on that paradigm. Yoshie’s essay
gives readers a broad overview of what is known today about concepts and
practices of gender relations in early classical times, including the roles of
women as wives, mothers, and elites at various levels of the social hierarchy.
In our work here, we are fleshing out the foundation of both scholars’
research by considering what the Yoro-era (717-24) Laws on Residence
Units actually had to say about women’s positions from various perspectives,
as well as what is known about how the Laws’ mandates affected the lives of
women, men, families, and communities at the time.

In 1994 Professor Susan Mann, then of the History Department at the
University of California at Davis, queried me as to which primary sources
should receive priority for translation from Japanese in order to advance the
study of gender history in East Asian and world history. My unequivocable
answer then was, “We should start with the 7itsuryé codes.” It has taken a
long time to take this exciting first step toward that goal. I am delighted that
my courageous and committed research partners and I have found each
other, and that in future we look forward to working together across time,
space, and languages to continue advancing our joint project of translating
more sections of the Yord administrative code that will help us understand

the history of gender in early classical Japan.

Translation and Analysis—Laws on Residence Units

The Laws on Residence Units, from which relevant clauses have been
translated here into modern Japanese and English, is one of the thirty
chapters in the Yor6 administrative code, for which a full list of the chapters
is appended at the end of this English section. The forty—-five clauses

comprising the Laws on Residence Units concern such issues as the

— 371 —



(101)

composition of residence units, their control by authorities, the hierarchy of
members in kin units within residence units, the hierarchy of lowborn versus
freeborn persons, and rules for how district chieftains and provincial

governors were to educate subjects while ruling them.>

Clause 5

Heads of Residence Units and Heads of Households

In deciding on the head of the residence unit (koshu), let the head of the
household (kachd) serve in that capacity in every instance. Also if there is
anyone who should pay taxes in a residence unit, then that unit shall be
considered a tax-paying residence unit (kako) . If there are no members who
pay taxes, that unit shall be considered a tax-exempt residence unit
(fukako) . (Tax-exempt persons include royal family members up to and
including the fourth generation; those with the eighth or higher rank; males
of the age of sixteen or younger; those eligible for a grace rank (on); the
elderly of 66 years of age or older; those who are moderately or severely
infirm or disabled; all women, married or unmarried; and lowborn hereditary

servants as well as bound servants.)

Explanation of Terms
= ko aresidence unit, the basic administrative unit for managing the
population in 7itsuryé times. There were 50 residence units in a larger unit
called a sato (alt. i H1), which might be termed “the locality” in the early
administrative hierarchy made up of provinces (koku [E)), districts (gun ),
and localities. However in the Reiki era (715-17), the sato was replaced by
the gé 4%, or township. At the same time, a township was made up of still
smaller units called kozato (alt. »i B), “small localities.” Meanwhile within

the residence unit there might be two or three small kin units called béko =
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. But the use of both terms, kozato and boko, was abolished in Tenpy6 12
(740), when a new administrative hierarchy of provinces, districts, and
townships was put in place. In contemporary historiography, the larger
residence units are distinguished from the smaller b6ko units when they are
called goko HEF.

¥ koshu the legal head of a residence unit. The head was responsible
for registering members (koké F= I1) —averaging about 20-25—for the
residence unit register (koseki 7= %&), for overseeing rice field distribution
(handen BEM), for collecting and sending in taxes, and for assembling the
men of the residence unit for military duty.

K £  kachd the head of a household (5). In the early legal
commentaries, it is often assumed that the household head was the eldest
son born of the senior wife (chakusai Ii#§3%) of the previous house head, that
is to say, his heir (chakushi i1, about which see the explanation below) .
R0 kaku  an individual subject to taxes, as stipulated in the Laws on
Taxes (Fuekiry6). An individual exempt from taxes was categorized as a
non-taxpayer fukaku A~ . Females were all tax-exempt.

Bl késhin  royal family members, meaning lineal descendants of a
monarch (tennd) up to and including the fourth generation, as stipulated in
Clause 1 of the Laws on Inheritance and Succession (Keishiry6). However in
706 (Keiun 3, 02/16, Shoku nihongi, Annals of Japan, Continued), the rule
was changed to include the fifth generation. Then in 798 it was changed back
to the original rubric (Enryaku 17, intercalary 05/23, Ruiit sandai kyaku,
Decrees of Three Eras, p. 509).

1 omshi a grace-rank-eligible individual. Sons of a fifth-ranker or a
higher ranking courtier were eligible to enter the rank system at a level
above the ninth-rank entry level (Laws on Promotion, Senjory6 Clause 38).
And grandsons and brothers of those of the third rank or higher were also
eligible for such preferential treatment.

%& ki avery elderly person of sixty—six years of age or older. Age-based
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categories were important for taxation issues—as seen here, those of sixteen
years of age or younger did not pay taxes (Kory6 Clause 6).

Y - BIE  haishitsu tokushitsu moderately or gravely infirm. The infirm,
categorized in the codes in three levels (lesser, moderate, and grave),
received tax exemptions and other protection at the moderate and grave
levels. See the Kory6 Clause 7.

% myo in the language of the Chinese ritsuryé codes, it was the general
term designating unmarried females. Married women were termed 4% fu.
And the difference in law between the two categories was substantial. In
contrast, in Japan the character ZZ had two readings. The first, onna, referred
to the general category of females in contrast with that for males % otoko.
The second, musume, was used to refer to an unmarried female. The first of
these uses had a great effect on the independent standing of women in
Japanese society (Umemura Keiko 1997, p. 43) . But here in Clause 5, ZZ nyo
is used in contrast to wife (saiZ%) or concubine (shé 3%), who were married
females.

FA « W% ke'nin nuhi lowborn hereditary servants and bound servants in a
non-official setting, in contrast to hereditary servants and bound servants
that served in official settings. See the Kory6 Clause 35, as well as the section

on tomb guardian residence units (ryéko %=, Ryénoshiige Kory6 Clause 35) .

Analysis
Heads of Residence Units and Heads of Households

The first section of Clause 5 of the Laws on Residence Units stipulates who
should be the head of a residence unit, while the second section
distinguishes taxable (kako #/~) from tax-exempt residence units (fickako
A#EF) and enumerates which individuals have tax-exempt status.

In the first section, the gap between legal prescriptions concerning

the residence unit and actual family organization in the early eighth century
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is clear. While little is known about the social organization of commoners
through the eighth century, it is thought that duolocal and fluid conjugal
relations were common, and members of the hamlet and relatives were
particularly important in terms of productive relations. The dwelling group
was not yet an independent unit of production. When we see the character 5%
(ie) in sources of that time, we understand it to mean one of three things. It
was 1) a unit made up of mother, father and child, or a unit of a man and his
wife. Or 2) it was a cluster of buildings including a residence and storehouses
that functioned as a unit of production sometimes called a yake €. Or 3) we
think of it as denoting a patrilineage through which rank and post was
transmitted from a father to his son and heir. For commoners, only the first of
these three existed, and only members of the nobility had the means for a
household as denoted by the second and third meanings. By the later eighth
and early ninth centuries, however, the top stratum of commoners was
beginning to develop households that were units of production, so the first
and second meanings became relevant.

So when Clause 5 of the Laws on Residence Units mandated, “In
deciding the head of the residence unit (koshu), let the head of the
household (kachd) serve in that capacity in every instance,” we must wonder
who was this household head? Clues are found in Clause 18 of the
Miscellaneous Laws (Zory6) , where it states, “without the permission of the
household head, younger kin shall not sell bound servants, fields, or
resources of the residence and storehouses (yake) belonging to the
household.” Commentaries in the Rydnoshiige also indicate that this head of
the household referred to in the Miscellaneous Laws was seen to have been
the senior male in charge of overseeing the affairs of the household.
Nevertheless, in the Laws on Residence Units the household head was
understood to be “the heir” (chakushi) . Such inconsistency in usage between
chapters of the code has been a source of debate by historians for some time.

According to various relevant clauses of the Tang code, the household
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head was also the residence unit head (Kory6 Clause 5, Térei shiti p. 222) .
This indicates that the Laws on Residence Units in the Japanese code
replicated that part of the Tang code. But in China, the senior male in the
household headed up the patriarchal family, which system the Tang code
integrated (Shiga Shdz6 1967, pp. 58-68). In Japan, on the other hand, the
patriarchal family system had not yet taken form, and there was as yet no
clear sense of household headship, especially among commoners (Yoshida
Takashi 1983a, pp.148-51).

So the only possible explanation is that “the heir” in the commentaries
referred to transmission of the post of residence unit head rather than the
status of household head (Kawane Yoshiyasu 2002, pp. 207-13). In this
regard there are indeed provisions concerning the heir of a rank holder in
the Laws on Inheritance and Succession (Keishiry6 Clause 2) . And there are
provisions for heirship in commoner families in the Protocols on Registers
(Sekishiki) of 721 (Yoro 5) that was cited in the Koki commentary on the
Taihé code in the Rydnoshiige (Koryd Clause 23) . Furthermore the Shimésa
Residence Unit Register from 721 and preserved in the Sho6s6in treasure
house at Todaiji contains notations that seem to indicate that an heir had
assumed the role of residence unit head (Dai Nihon komonjo vol. 1, pp.
219-303) . And according to the Rydnoshiige Koki commentary, when an heir
was too young, “The mother shall serve as residence unit head.” A citation
from the later Rydshaku commentary on the Yoro code also in the Rydnoshiige
opined that a child would not be able to bear the administrative
responsibilities of a residence unit head.

While there is not a single instance in extant residence unit registers
of a female residence unit head, there are two instances of a female head in
the smaller bdko units of the Shimosa register. Given too that there are only
two cases of residence unit heads aged less than 19 years in all the extant
registers, it seems likely that fraternal succession was frequent (Nambu

Noboru 1992a, p. 318). And since there are other sources that show three
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women serving as heads of residence units, we know that women could and
did function as residence unit heads (Arai Hideki 2012, p. 226) .

Finally we can also draw insights from the Nihonrydiki stories
(setsuwa) compiled by the monk Kyodkai in the early ninth century. Among
the provincial elites and prominent cultivators who appear therein, we find
married couples in which the man had the title iegimi 535 and the wife was
called ietoji Z% % — both were therefore bosses of the household. The
narratives also describe couples managing their household either together or
independently. Clause 5 of the Laws on Residence Units prescribes that the
residence unit head should pass his post to his son or brother, but Rydiki
stories indicate that management of the household could be handled by

either a man or a woman in the later eighth to ninth centuries.

Clauses 6 and 13

Taxation and Categories of Sex and Age

Clause 6 An individual male or female of 3 years of age or younger is a
toddler (k4). An individual 16 years of age or younger is a child (s#é). An
individual 21 years of age or younger is an adolescent (ch#). A man of 21
years or older is a taxpayer (chd) . But at 60, he is an elderly man (764) , and at
66, he is very elderly (ki) . Meanwhile [a woman] without a husband [due to

death or divorce] is a wife or concubine without mate (kasaisho) .

Clause 13 When there is a desire to form a new residence unit by splitting a
pre-existing unit, a new residence unit can not be formed [by a househead]
who is a male not yet seventeen years of age, or by a wife or concubine

without a husband. But if there are special circumstances, this law shall not

apply.
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Explanation of Terms

# /N kO sho infants and children. Such parlance was also used in the
Tang codes. According to the Rydshaku commentary cited in the Rydnoshiige,
ko referred to the yellow tinge of infantile skin. However the term used for an
infant in the Taih6 code was midori (k& ryoku), meaning green-it is the
origin of the Japanese midoriko found in the Manydshit (#4122, Kakutani Eiko
1999, pp. 75-76). In the early Japanese system of determining age, called
kazoetoshi, a child was one year old at birth and then gained one year on
passing each subsequent New Year's Day.
T ché ataxpayer. A male individual from the age of 21 to 60 was termed
a full taxpayer (IET seichd) and he was required to pay three kinds of tax:
ché (tax in kind), yé (tax in labor), and zdyé (additional labor tax).

In June 2012, at Kokubunji Matsumoto site in Fukuoka prefecture’s
Dazaifu city, a wooden document (mokkan) was found that is thought to
represent corrections to a household register after the Kéin-year registration
PEEAEEE of 690, in the reign of the monarch Jit6. Thereon the term seichd B
T appears as an alternative way of writing I[E T, the full taxpayer of the codes.
This earlier way of writing seichd probably reflected the fact that such an
individual was responsible for paying full tax and labor to the monarch, which
service was designated by the graph ¥ (Yoshimura Takehiko 1996).

According to the Yord code, a male from the age of 17 to 20 was
termed a “middling male” (15 chinan); but in the Taihdé code, he was
called a “young taxpayer” (/0] shdché) . As such, he had to pay a quarter of
the levy imposed on an adult male, but he was exempt from the yé tax. A male
from the age of 61 to 64 was termed an elderly tax payer (7T 76chd), and he
was required to pay one-half of the taxes paid by an adult male (Laws on
Taxes, Fuekiry6 Clauses 4 and 14). Meanwhile there were three types of
physical disability recognized by law (Kory6 Clause 7): a light disability was
called zanshitsu 5%¥%, and those with such paid one-half of the taxes paid by
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an adult male taxpayer. Together with elderly males, those with a light
disability were termed “lesser taxpayers” (jichd X T, Koryd Clause 8).
According to an edict of 757 (Tenpy6 Shoho 9, 04/04, Shoku nihongi) , slight
changes were made to these age-based categories: a middling male was
redefined as one 18 years of age or older, and an adult male taxpayer was
redefined as one 22 years of age or older (Tenpyd Shoho 9, 04/04, Shoku
nihongi; and on chitnan, see Katsuura Noriko 1977).

% ki avery elderly male who was 66 years of age or older and exempt
from taxes. According to an edict of 758 (Tenpy6 Hoéji 2, 07/03), when age
categories were again adjusted, an elderly taxpayer was redefined as one 60
years or older, while a very elderly male was redefined as one 65 years or
older (Ruijit sandai kyaku vol. 17, p.520) .

HFE¥  kasaishd a wife or concubine without a mate, that is, a woman
who had lost her husband due to death or divorce. The category was
included in the Taiho code, where no distinction was drawn between a wife or
concubine (Koryd Clause 13). According to the early Koki and the later
Rydshaku commentaries cited in the Ryénoshiige, the age of a wife without
mate was set at 50 or older. But according to the early ninth-century
Rydnogige commentary, neither age nor cause affected the categorization.
1 ku an individual member of a residence unit. Such members were

counted tkku, niku —11, 1.

Analysis

Taxation and Categories of Sex and Age

Clause 6 of the Laws on Residence Units in the Yoro code followed rubrics in
the Tang code reasonably closely, but with some differences in age- and
sex-based categories that affected the rules of taxation (76rei shii, Korei
Clause 8, pp. 224-25).

For example, in Tang China “a child” was 15 or younger, “the elderly”
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were 60 or older, and there was no category for the very elderly. This system
of age-based categories developed as a basis for taxation policies, as seen in
the terminology for those from 21 to 59 years of age who were termed
taxpayers (ché ]). In the Chinese Jin ¥ Dynasty (265-420) system there
were two categories: full taxpayers (seichd 1E]) and lesser taxpayers (jichd
K T). Japan’s codes are thought to have been influenced by these Jin
categories (Yoshida Takashi, in Ritsuryd, Koryd Clause 6, Supplementary
Notes, p. 551).

Since the purpose of Clause 6 was to articulate tax-bearing
responsibility, such categories as taxpayer, elderly taxpayer, and the very
elderly applied only to men, given that women did not pay taxes. That is why
Clause 6 explicitly states, “A man of 21 years or older:----- ” And yet,
according to the Rydnogige commentary of the early ninth century, residence
unit registers were also to identify women by the age-based categories of
cho, 76, and ki (Ryénogige, Koryd Clause 6) . Extant registers actually identify
women according to these categories (ex. as jiwyo, chdé'myo, v6'nyo, and
ki'nyo) . In contrast, in the Tang-era registers found at Tunhuang on the Silk
Road, unmarried women who were 21 years or older were still identified as
adolescent females (chi'nyo; Yoshida Takashi, in Ritsuryd, Koryd Clause 6,
Supplementary Notes, p. 552). This suggests that in Japan, the labor of
women was considered important, making notation of their ages necessary.

In Tang China whether a woman was married or unmarried greatly
affected her social and legal status. According to Tang law, a previously
married woman who had lost her husband still received a portion of officially
distributed cultivating land (handen) . Therefore her special status had to be
clearly noted on the register. A married woman, on the other hand, was
considered as one with her husband, so she did not receive her own portion
of cultivating land. In contrast, in Japan marriage did not affect a woman’s
social status. Even when she was married, a woman still had status as an

individual. All men and women from the age of 6 upward received their own
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portion of officially distributed land (Laws on Rice Fields, Denry6 Clause 3).
In the reference to the wife or concubine without a mate in Clause 6, the
parlance of Tang law was replicated, but it would have had no functionality in
Japanese society (Umemura Keiko 1997, pp. 44-52).

In extant residence unit registers in Japan, we can see notations
identifying wives and concubines, but they represented no more than a
formality in preparing the register. In the eighth century there was still no
social distinction between wives and concubines. Meanwhile, for a previously
married woman who had lost her husband, the Taih6 code used the term
kafu 515 while the Yoro code changed the term to kasaishd 523, Such a
change, based only on legal prescription, is thought to have had no actual
significance in Japan (Sekiguchi Hiroko 1993b, p. 210).

As for Clause 13, its purpose was to limit the formation of new
residence units that lacked taxpayers, and it reflects the fact that there were
differences in the age groups that were required to pay taxes in Tang China
and classical Japan. For instance, in Tang China a taxpayer (7)) was 21 years
of age or older, while in Japan a middling male (#1%) of 17 or older paid
taxes. So where the Tang code used the phrase “one who was not yet a
taxpayer” (ché ni narvazu JERR T, Térei shiii, Korei Clause 16, pp. 235-36),
Japan’s Taih6 code used the phrase shdchd ni narazu FER%P> T to denote a
child who was not yet of the age to pay taxes. And in Japan’s Yoré code, the
phrase chiinan ni narazu JER%H % denoted one who had not yet reached the
age of a middling male and was not yet a taxpayer.

Members of the two non-tax-paying categories — one not yet a
middling male or one who was a wife or concubine without a mate—were
judged incapable of heading up a residence unit. Such at least was the
opinion of the legal scholar who wrote the Shu commentary cited in the
Rydnoshiige (Koryd Clause 13, p.273) But according to a note from the earlier
Taiho code preserved in the Koki commentary, there could be special

circumstances. Specifically, if a member of one of these two non-tax-paying
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13 Age, Sex, and Taxation

Taxpayers who could
establish a residence unit

Non-taxpayers who could not
establish a residence unit

Tang
China

cho T

taxpayer 21 years or older

ch6 ni narazu JF ik T not-yet-cho
20 years or younger

Japan

seicho 1E ] full taxpayer 21 years or
older

&
chtinan / shocho H1 4 (Yoro code) /
BT (Taiho code)
middling male / young male 17-20

years

chanan ni narazu JER%H 5

(Yoro code)
16 years or younger
1

shochoé ni narazu FERLAD T

not yet a young taxpayer

(Taiho code)

16 years or younger

not yet a middling male

kasaisho HF%
wife or concubine without mate
(Yoro code)
1
kafu Zh# wife without mate
(Taiho code)

groups could manage the residence unit, the law would not apply. From this

we suspect that on occasion, a woman was seen as capable of heading up a

residence unit.

Clause 14
Adding Members, Dual Registration, and Reunification of a Unit

When an individual is to be added to a residence unit, in every case first let

evidence be taken from an evidence-giver to assure that the individual is not

someone who has fled [an original residence unit] or someone who has been

fraudulently declared deceased. Only then shall [joining a residence unit] be

permitted.
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In the case that an individual is registered in two residence units, then
the individual should be considered a member of the one in the home
province of his father. However if one of the registers in which the individual
originally appears shows the individual living in the region overseen by the
Dazaifu; or in Echizen, Etchd, or Echigo; or in Mutsu, Iwaki, or Iwashiro,
even if it is the mother’s home, then the individual should be registered at
that place. And if the individual is registered in two registers in one of these
provinces, then the individual shall belong to the residence unit in which he
was registered first.

Although the law forbids the splitting of a residence unit, if the
members of a residence unit have been displaced due to some exigency,

when those members are reunited these rules shall be observed.

Explanation of Terms

% 3  héshé testimony given by a guarantor (hémin f# A) and evi-
dence-giver (shonin FE A). While the former took responsibility for the
veracity of testimony, the latter presented evidence. In many cases, no
distinction was made (Penal Laws on Fraud and Counterfeiting, Sairitsu #E{%
it Clause 25, 26) .6

JCH  motonoyoshi  the cause or reason for something

#1=  tb6  to leave the place where one has originally been entered in a
residence unit register for the purpose of escaping the paying of taxes (Penal
Laws on Arrest and Flight, Homoritsu i = Clause 12)

FEH  sabdé alie (FE itsuwaru) for the purpose of escaping the payment of
taxes, or the act of illegitimately claiming ('§ okasu) a tax exemption
belonging to the sons and grandsons of grace rankers

B kan registration in a residence unit. The term #»ydkan W &, for
instance, denoted registration in two different registers.

VN hongoku  the province (kuni, koku [E) where one’s original
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residence unit lived and was registered, and specifically the province where
one’s father resided. Residence unit registers (koseki 7 %&) were prepared
and collected within each province, and then forwarded to the government in
the capital.

KSEEN  Dazai no bunai the provinces under the jurisdiction of the
Dazaifu, which was the Kyushu Headquarters located near contemporary
Hakata. This area was relatively close to both China and the Korean
peninsula and so was an important venue for foreign relations and military
operations.

=i san'etsu the three provinces of Echizen, Etchti, and Echigo. These
provinces along the Japan Sea coast were important for foreign relations and
military operations. In Nara times they were particularly important for
relations with the continental polity of Bokkai (alt. Bohai), based in
presentday Manchuria.

Ay, 1 Iwaki, Iwashiro two provinces newly formed in the fifth
month of 718 (Yoro6 2), when they were split off from the large province of
Mutsu. Since they were not yet provinces at the time when the original Taih6
Code was promulgated in 702, they would not have been mentioned therein.
The province of Mutsu was the site of military operations against the Emishi.
PNERE ST ho ni oite wakachihegubekarazary  the illegal splitting of a
residence unit. For instance in the Eight Abominations (Hachigyaku) clause
of the General Principles, Myoreiritsu, in the penal code ( & ffil# 6 /\ES),
it states that ~ “splitting a residence unit while grandparents and parents are

still living is unfilial,” and it was thus forbidden.

Analysis

Adding Members, Dual Registration, Reunification of a Residence Unit

In this clause there are three elements: 1) rules concerning the addition of an

individual to a residence unit register; 2) procedures for dealing with the
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case of an individual registered in two different registers; 3) reunification of a
residence unit after it had split up. The second and third elements generally
replicate rubrics in the Tang code (Térei shii pp. 236-37, Korei 17), but the
first was not part of Tang law and its exact meaning is unclear. The
interpretation here follows commentaries in the Rydnoshiige and takes it as
referring to the addition of an individual to an existing residence unit, rather
than the creation of a new residence unit.

As for the second element, it is thought that the earlier Taih6 code
contained the same provisions, save for the reference to Iwaki and Iwashiro
that did not exist in 702. Both the Tang and Japanese codes indicate what was
to be done in the event of double registration at an original place and at a
place of refuge. While both the Tang and the Japanese Yor6 codes use the
term 7yokan for double registration, only in Japan was there the problem of
an individual being listed in the residence unit registers of both his mother
and father (Rydnoshiige) .

As for the third element, reunification of a residence unit, in Tang
China we can imagine situations wherein a household was dispersed during
wartime. In Japan, however, it is unlikely that all the members of a residence
unit left their home place together. Rather it was usually an individual that left
the residence unit.

Whereas in China the residence unit was a family unit, in Japan the
residence unit was not an actual family group. Individuals were registered in
a residence unit register due to various sorts of relationships with the house
head (Sugimoto Kazuki 2001, pp. 574-75) . The ambiguity of the first element
in Clause 14 is due to this difference in the nature of the ko and its context in
Tang China and in eighth—-century Japan.

In the case of an individual being registered in two different registers,
we find the term hongoku being used only in the Japanese codes. According
to the commentary in the ninth-century Rydnogige and in the Koki

commentary of the Ryénoshiige, hongoku refers to the province where the
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father resided. And according to the Rydnoshiige, the term ryékan specifically
meant “double registration” in the registers of the mother’s and the father’s
residence units.

In Japan it was frequently the case that the mother and father were
registered in different residence units, and the child was registered in both.
For instance, according to the Gige, “When the mother and father are
registered in different provinces, and the child is registered in both residence
units, let the child belong to the register of the father’s residence unit.”
However when the mother’s residence was registered in the jurisdiction of
the Kyushu Headquarters (Dazaifu) or other border area, the child was to be
considered as belonging there. In actuality, when the residence unit register
was compiled, the child could belong to either the mother’s or the father’s
lineage &, and so could be registered in either residence unit. This reflects
the fact that in classical Japan the family was bilineal, visiting marriage with
the husband visiting the wife’s residence was widely practiced, and any sense
of a family unit was weak. Membership in the residence unit was quite fluid
(Yoshida Takashi 1983b, pp. 147-53) .7

Since the father’s province was to be considered the individual’'s
residence (that is, hongoku) , even if after a father’s death a child remained
with its mother, the child was to be considered a member of the father’s
residence unit register, according to the Ana commentary in the Rydnoshiige.
Nonetheless the earlier Koki commentary on the Taihé code in the
Rybnoshiige noted that it was permissible for a daughter to be registered in
her mother’s residence unit. This means that in the case of sons, there was a
patrilineal emphasis.

From the government’s perspective there was no difficulty if couples
resided apart, if family members resided with the mother, or if they changed
their residence (Nanbu Noboru 1992b, 426-30). In Clause 14 of the Koryd,
we see the gap between actual family organization and legal prescriptions for

registering individuals in a residence unit.
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Clause 23

Concerning Inheritance

When dividing up the resources (shizai) [of the deceased], add up
everything, including hereditary household servants (kenin), bound
servants (nuhi), rice fields, and the residence with its storehouses (yake).
Then divide the resources as follows. (However bound people (senmin)
belonging to a royally recognized clan (i) are excepted. And the fields and
benefices acquired [by an official] due to merit shall be passed on to his sons
and daughters.)

The heir’s lawful mother (chakumo), the heir’s stepmother (keimo),
and the heir (chakushi) shall all receive two portions, compared to a single
portion for other [non-heir] sons. (Concubines shall receive the same
portion as the other women [the daughters].) Non-heir sons shall receive
one portion. However, all resources brought by a wife [from her home] are
excepted from such dividing.

And should one of the sons [of the deceased] have died, then his son
shall inherit the father’s portion (and the same for an adopted son). Should
all of a man’s sons have died before him, then their sons—the grandsons of
the deceased—shall share the resources [of the deceased] equally.

As for the sisters of the deceased as well as the unmarried daughters
(i.e. the sisters of the heir), they shall receive one-half of the portion of a
non-heir son. (Even if a sister or a daughter is married, if she has as yet
received nothing of the deceased’s resources, she should receive the same
portion as if she were unmarried.)

If the wife (sai ) or concubine (shd %) of a son of the deceased has
no son, she should still receive the son’s (her husband’s) portion. The
portion of a woman [that is, a granddaughter] is as above [that is, a one-half
portion]. Should all the brothers [that is, the sons of the deceased] have
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died, their wives and concubines should receive the sons’ portions if they do
not remarry, whether or not they have sons.

However should the relatives of the deceased wish to remain living
together while utilizing [collective] resources without dividing them up, or if
resources have been apportioned to someone by the deceased before death
and there is clear proof, then these statutes for the distribution of the

resources of the deceased shall not apply.

Explanation of Terms

FAN - WU# ke'nin, nuhi  household servants and bound servants, both of
which are types of bound people (senmin R . Ritsuryé law recognized two
grand categories of people: freeborn persons (ryénin F A) and bound
persons (on which see Koryd Clauses 35, 37, 42, 43 below) .

CHE  shisen  bound persons that belonged to a royally recognized lineage
(uji) and who were under the management of its head (uji no kami) . They
included bound servants (nuhi) and household servants (ke'nin). There is
one extant document about them: Great King Tenmu'’s son, Prince Takechi,
inherited such persons from his mother, who came from the Munakata
royally recognized lineage. And they remained with Takechi’s descendents,
the Takashina royally recognized lineage, for more than two hundred years,
according to a directive (kanpu) in Ruiji sandai kyaku (Kanpy6 5 (893)
10/29, Daijé kanpu, vol. 1, pp. 8-9).

IhHE - thEl  kéden kéfii  merit rice fields (Denry6, Laws on Rice Fields,
Clause 6) and merit benefice units (Rokury6, Laws on Official Emoluments,
Clause 13) bestowed on an official for accumulated merit. They could be
transmitted to heirs, both male and female.

Rk - #kKF chakumo  keimo  the father's wives, as seen from the
perspective of his heir. The chakumo was the heir’s lawful mother. The keimo

was the stepmother of the heir when the heir was the son of a former wife
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(Ryénoshiige Koryd Clause 23).

¥ - &1 chakushi shoshi  according to ritsuryé law, there were two
distinctions made for which these terms were applied: 1) the sons of the wife
(chakusai) were chakushi ¥, as distinguished from the sons of other
consorts, whether wives or concubines, who were shoshi it ; and 2) the
heir (chakushi) as distinguished from other sons (shoshi) . The former usage
is more frequent, but the second usage is the one employed in Kory6 Clause
23. In Japan’s classical society, the distinction between the wife and
concubines as well as the role of the heir were not yet fully developed (cf. the
explanatory material for Koryd Clause 6 above).

FFKFES  saike no shotoku  resources belonging to and brought by the
wife from her natal home. This clause in the Taih6 code specified only bound
servants (nuhi). And in this regard, an extant residence unit register from
Chikuzen dated 702 contains a reference to bound servants belonging to the
mother of a residence unit head, Hi no kimi Ite JX & % 5 (Dai Nihon
komonjo Hennen shiryd, Shosbin monjo, vol. 1, pp. 102-3). Such bound
servants are considered an example of possessions brought by the wife from
her natal home.

I - Witk ko (oba) shimai The former, ko, denotes the father’s sisters,
who were the heir’s patriline aunts; the latter, shimai ik, denotes the heir’s
sisters, who were the daughters of the deceased.

TE= - I shitsu ni araba  yome ni izureba  In China, the term read in
Japanese as shitsu ni araba denoted a daughter living in her father’s
household before marriage. In contrast, the Chinese terminology read in
Japanese as yome ni izureba referred to a daughter leaving her father’s
household to live virilocally with her husband. On the archipelago, Japanese
law makers adopted such language that fit Tang Chinese social expectations
for a woman marrying out and leaving her natal home for the residence of her
husband to live virilocally. But in eighth-century Japan, virilocal marriage

was infrequent. Rather, wife-visiting marriage (kayoikon) or cases of a
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husband living with his wife uxorilocally were frequent. Therefore in Japan
shitsu ni araba was reinterpreted to mean an unmarried daughter while yome
ni izureba meant a married daughter. Meanwhile the phrase fuke ni arite
kokorozashi wo mamoru mono (FFKIZIED TE 25T 5#H) was interpreted to

mean a widow who did not remarry.

Analysis

Concerning Inheritance

This clause articulates inheritance laws, and it is a basic source for
understanding 7itsuryé inheritance prescriptions. Its contents were influ-
enced by the differences between Chinese and Japanese societies in terms of
how resources were held as well as by kinship structures. Japanese laws on
inheritance used the vocabulary of Tang Chinese law, but there were
substantial changes in how drafters wrote the Japanese rules. And there were
also major differences between the rules in the Taihé administrative code of
702 and those in the Yo6r6é code promulgated in 757. Provisions for
inheritance by women constituted an area in which such differences are
particularly notable.

Inheritance practices articulated in the Japanese codes were
structured differently than those in the Tang code (see, for instance, Térei
shiti Koryd Clause 27, pp. 245-47). The legal scholar Nakada Kaoru
reconstructed relevant sections of the Tang code and Japan’s Taih6 code
(Nakada Kaoru 1926, pp. 54-56; and the chart in Térei shii hé, pp. 1027-29;
also Narikiyo Hirokazu 2001, Part 2). Nakada noted the following
differences.

In the Tang code 1) rice fields, residence, and bound persons were all
included in the household property that was to be divided; 2) brothers (sons
of the deceased) received equal portions; 3) sisters (daughters of the

deceased) generally received nothing; 4) resources brought by the wives of
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the sons of the deceased were not to be divided up by the sons in the event
that they eventually formed new households; and 5) there was no provision
for any voluntary bestowal by a household head, the father, while he was
living.

In contrast, in the Taihd Code: 1) the residence with its storehouses
and well (52 yake) as well as hereditary household servants were treated
separately from other resources, as were rice fields, perhaps because in the
early eighth century such fields were not yet considered privately held
goods; 2) the heir (chakushi) was to receive the residence and storehouses
and all of the hereditary household servants, plus half of other resources,
making his portion much greater than that of the other sons; 3) in general,
sisters (daughters of the deceased) received nothing; 4) bound servants
belonging to the wife and brought by her from her natal home were to be
returned (after her death); and 5) the heir could distribute bound servants
and other parts of his inheritance as he wished. The yake was a particularly
important structure for life in classical times (Yoshida Takashi 1983a, pp.
112-14).

Then in the Yor6 Code 1) rice fields and the residence with its
storehouses, bound persons, and all other resources were to be added
together and then divided up, excepting bound persons belonging to a
royally recognized lineage (uji) as well as merit fields (3 [H kdden) and
merit residence units (3%} kdfu) that had been bestowed on an official,
which were to receive special treatment; 2) the heir was to receive two
portions compared to one portion for other sons; 3) sisters (daughters of the
deceased) were to receive one-half of the portion given to non-heir sons; 4)
the idea of a wife’s holdings returning to her natal house disappeared; and 5)
bestowal of resources on someone by the deceased during his lifetime was
recognized.

There were other notable differences between the Tang and Japanese

codes. In the Tang code, “the wives” referred to in the section on holdings
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brought from the natal home (saike shotoku) were the wives of the sons of
the deceased. But in the Japanese codes, the referent was the wife of the
deceased, the heir’s father (Nakada Kaoru 1943, pp. 1351-52) . And in China,
since property was held by the household as a collective unit, when the
household head, the father, died, the unit continued living together, using
their collective resources (kydzai) in which members shared equity. If the
sons eventually decided to live separately, all brothers could then divide the
household resources equally. The basis for such a practice was the belief that
each male child equally inherited the father’s personhood (inkaku, Shiga
Shtizd 1967, pp. 66-85). But in eighth-century Japan, the concept of a
patrilineal household did not exist, and even the concept of a household with
resources was weak. So while the vocabulary of the Tang code was utilized in
the Japanese codes, the rules in the Japanese codes served as statutes for
inheritance (isan sézoku no hé) rather than as statutes for partitioning
household resources when it broke up (kasan bunkatsu no hé). Related to
these provisions too are rules in the S6soryd (Laws on Funerary Practices
and Mourning, Clause 13) for what was to happen to the resources of a
residence unit when its last member died.

There is a wealth of research and debate about differences between
the Tang and Japanese codes and variations between the Taih6é and Yoro
codes. For example, concerning the distinctive treatment of heirs and
non-heirs in the Taih6 code, there is the argument that differences reflected
customary inheritance practices on the archipelago (Nakada Kaoru 1926).
Another view is that they reflected incomplete understanding of Chinese
inheritance practices based on the first-son-as-heir (chakushi) system, as
well as contemporary political conditions in the early eighth century (Inoue
Tatsuo 1962, Sekiguchi Hiroko 2004) . Still another view is that they reflect a
continuation of practices from the earlier uji system, including the right of
women to hold, inherit, and transmit resources (Yoshie Akiko 1986). But

other researchers have argued to the contrary (Morita Tei 1985, Yoshikawa
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Toshiko 2006) .

Whether changes made in the Yo6ré code were intended to make it
more like the Tang code or to integrate the customary inheritance practices
of commoners is also debated. In any event, what needs careful consideration
is that bound persons and rice fields were taken as a special category of
collective resources, while recognition of a living father’s right to bestow
resources as he wished before his death seems to reflect a tendency to
continue older ways despite the reception of Tang law. It is clear too that
various sale and inheritance documents demonstrate that women had the

right to inherit and transmit resources (Fukuté Sanae 1991, p. 192).

Clauses 24 and 25
On Marrying

Clause 24  Before taking a wife, a man shall be 15 years of age or older, and

the woman shall be 13 years of age or older.

Clause 25 In marrying a woman to a man, first inform her grandparents,
then her parents, then her father’s brothers and sisters, then her own
brothers, and then her maternal grandparents. [If she does not have such
relatives], then her mother’s brothers and sisters and her father’s cousins
should be informed. And if she does not live with her mother’s brothers and
sisters or with her father’s cousins, or if she does not have such kin, let her

make whomever she wishes the marriage contractor.

Explanation of Terms
B konka  kon %% denotes a man taking a wife while ka % denotes the
woman moving to her husband’s home. The term supposes Chinese-style

marriage in which a woman went out from her home to live virilocally with
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her husband. But in classical Japan, given the different marriage practices
there, the term meant “to marry.”

512 kajo to arrange the marriage of a woman to a man. The Japanese
reading found in legal commentaries was onna ni otto wo awasemu [2I\Z T
7 K7 )Nt L] or onna ni otto wo sowaseru [1IZFKZEFRDE 5], which
means “to pair a man with a woman,” thereby suggesting strong agency on
the bride’s side. Researchers have noted that the actual form of marriage in
classical Japan differed from that in China—in Japan a woman did not usually
go out to live in the husband’s home. Rather wife-visiting and uxorilocal
marriage relations were frequent (Sekiguchi Hiroko 2004, p. 382).

AR « B + I hakufu shukufu ko In classical Chinese kin terminol-
ogy, hakufu 11X denoted the father’s elder brother while shukufu
denoted the father’s younger brother. Ko 4 denoted the father’s sisters. In
contrast, the mother’s brothers were called kyii 5 and sisters were called
jibo {ERE. Such completely different terms reflected the patrilineal emphasis
in classical China. But classical Japanese society did not use distinct
terminology for the brothers and sisters of father and mother-all were
termed oji or oba (uncle, aunt), a point that caused difficulties in
comprehending and applying Chinese law on the archipelago (see, for
instance, the Laws on Ceremonial Protocols, Giseiry6 Clause 25, concerning
the five degrees of kinship) .

[6] J& 3£ Bf  dokyo kydzai  the dwelling group that shares collective
resources (see Kory6 Clause 23 above)

¥ ¥ komshu  marriage contractor, that is, the one who arranges a
marriage. In Tang law, marriage was contracted not between a man and a
woman but between the families of the man and woman. They agreed on a
marriage contractor. But the term did not fit actual practice on the

archipelago.
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Analysis
On Marrying

Clause 24 of the Kory6 articulated the age at which marriage could take
place. Clause 25 spelled out who among the kin of a wife were involved.
Various other clauses (from Clause 26 to Clause 32, see below) articulated
additional conditions for marriage and divorce, while Clauses 29 and 30
articulated the fault and punishment due the marriage contractor in the case
of a divorce. The Yor6 penal code is not fully extant in Japan, but we have a
remnant from the Kokonritsu (Penal Laws on Residence Units and
Marriage) Clause 46, which states that when a marriage that contravened the
law took place, the marriage contractor would be punished (Yakuchi Nihon
ritsuryo vol. 2, Kokonritsu Clause 46, pp. 417-20) .

While Clause 24 follows the Tang code faithfully, the reconstruction of
Clause 25 in the Tang code is not complete, leaving us unsure as to how it
compared with Yoro provisions (see the comparative chart in Térei shiii hé ,
p. 1030) . While the emphasis in Tang China was on the husbhand’s household
taking in a bride, in Japan the woman’s family took in a groom (It6 Sumiko
1954, pp. 4-5). Given that fact, researchers have debated whether there
would have been any mention of the wife’s maternal grandparents in the
Tang law (Nakada Kaoru 1943, p. 1359; Takeda Sachiko 1984, pp. 37-44;
Narikiyo Hirokazu 1999a, pp. 15-16). And researchers have also debated
how much emphasis the Japanese law placed on the bride’s relatives
(Narikiyo 2001, pp. 145-57).

When we compare Tang and Japanese law, we know that 1) the
Japanese drafters shortened the discussion of the marriage contractor; 2)
they changed the marriage contractor into someone who should be informed
about the marriage; 3) they added terminology for the wife’s kin to the list;
and 4) they allowed the woman herself agency in deciding who would

contract the marriage. All these changes reflected major differences between
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marital practices in Tang China and classical Japan.

As for the first of these, in China the households of the man and
woman were to decide on a “marriage master” %5 (shukon) to contract the
marriage. According to Tang law, neither the groom nor the bride could
serve in that capacity. However in Japan the decision to marry was made by
the man and woman, who were to ask for the permission of the woman’s
parents. (Rydnoshiige, p. 300). Here at the end of Clause 25 we see a
reference to the marriage contractor, but the role is attenuated compared to
its importance in Tang law (Nakada Kaoru, 1943, p. 1359). In Japan the
parents were to be consulted, but their agency was not primary as it was in
Tang China.

As for the second change, it reflected a real difference from Tang
marital practice, a fact that is confirmed by the extant fragment from the
Kokon ritsu. The contrast can be seen in a commentary cited in the
Ryonoshitge that notes, “First, inform the grandparents and parents.” The
commentary’s interpretation—*inform them [grandparents and parents] and
receive their permission” (%541 L K& % 15 %) — is very different from the
wording of the Tang code, according to which grandparents and parents
were the primary agents in arranging the marriage.

As for the third change, a broader group of members of the
wife-to-be’s kin group was added to the list of those to be notified and
consulted. In a society where marital relations often played out at the bride’s
home, the wife’s relatives were deeply affected.

As for the fourth change, we see therein recognition of the bride’s own
wishes and agency. Confirming that interpretation, the Shaku commentary
on Clause 25 in the Rydnoshiige states: “Should someone speak to her about
marriage, then she should inform her grandparents and parents”
(Rybnoshiige, p. 300). Based on the extant evidence, this seems close to
actual practice at the time (Takamure Itsue 1966, p. 267). Indeed there are
good examples of such behavior in both the Nikhon shoki and in Nihon rydiki
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stories (Kobayashi Shigefumi 1994, p. 136).

Clauses 26 and 27

Cancelling a Marriage, Divorce, and Illicit Sexual Relations

Clause 26 If, after arrangements are made, the marriage does not take
place within three months, or if a man flees and does not return within one
month, or if he sails to a foreign place and does not return within one year, or
if he commits a crime serious enough to merit a punishment of more than
one year of forced labor, then if the woman’s household seeks to nullify the
marital arrangements, it shall be permitted. And, after the marriage has taken
place, if the husband leaves for a foreign place and does not return (f there is
a child, within five years; if there is no child, within three years), or if he flees
and does not return (f there is a child, within three years; if there is no child,

within two years), then the woman shall be permitted to remarry.

Clause 27 If a man and woman engage in an illicit sexual relationship and
then marry, even if their crime is forgiven [in an amnesty], they must

divorce.

Explanation of Terms

P  tobé  to leave the place where one is registered for the express
reason of escaping the required poll taxes (fueki) . The law differentiated one
who left to escape taxes from a migrant (furé #%7%) who fled for other
reasons.

BV ILEE  geban ni motsuraku  to leave for and remain in a foreign place.
The concept of geban (which might be translated as “the marches” or “border
lands”) reflected the Middle Kingdom sense of Chinese civilization, which

was appropriated by Japanese code writers as well. From the perspective of
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eighth-century Japanese, such foreign marches included Silla (Shiragi) and
Pohai (Bokkai) . And according to the Ana commentary in the Rydnoshiige (p.
302), another such place was the land of the Emishi.

fEFELAE zuzai 176 any crime deserving of the serious punishments of a
period of forced labor, exile, or death. Japanese penal law listed five types of
punishments: beating with a branch, beating with a cane, forced labor, exile,
and death (Ritsuryd, Myoreiritsu Clauses 2, 3, p.15) . So according to Clause
26, if the husband-to-be was convicted of a crime deserving any of the
highest three levels of punishment, the woman’s household could ask that
the marriage arrangements be nullified.

% (#)  kan illicit sexual relations; any incidence of sexual relations

outside of a properly arranged marriage as defined by law.

Analysis

Cancelling a Marriage, Divorce, and Illicit Sexual Relations

Clause 26 defined legal conditions for nullifying marital arrangements before
the marriage took place and by request of the woman’s family. Clause 27
mandated divorce in the case of a couple that had had sexual relations
outside of marriage and then married. The latter followed Tang law almost
verbatim. We do not, however, have the Tang model for Clause 26 (cf. chart,
Toérei shiii ho, p. 1031.)

In classical China a proper marriage was conducted in two stages:
first, the marriage contract was made (see Kory6 25), and then the woman
was welcomed into the husband’s home. In Japan the codes articulated this
same process. As for nullifying the arrangements, if the household of the
husband-to-be returned the goods received from the household of the
wife-to-be, the arrangements could be nullified (Yakuchi Nihon ritsuryé vol.
2, T6 Kokonritsu 26, pp. 389-92). And should any of the seven complaints

listed in Clause 28 be applicable to his wife, a husband could divorce her.
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From the wife’s side, the only conditions under which she could request
nullification of the marriage arrangements or gain a divorce were those noted
in Clause 26. It is clear then that the conditions for men and women in
marriage were quite unequal.

But how did all of this actually work in Japan? To begin, it is not
certain that the marriage contract actually existed. According to the Koki
commentary on Kory6 Clause 26 of the Taihé Code in the Rydnoshiige, if
without reason the man did not visit his wife for three months after a
marriage, such behavior was grounds for divorce (Rydnoshiige p. 302) . In the
minds of legal experts of the time, the beginning of a marriage was nothing
other than the man’s initial visit to the wife. And as for divorce, the
commentary in the ninth-century Rydnogige says, “When the husband and
wife live in the same administrative township (gé) but do not meet each
other, then the marriage is nullified.” So the continuation of marriage visits
indicated that the marriage continued, but the cessation of such visits meant
divorce (Sekiguchi Hiroko 1993c, p. 383; Yoshida Takashi 1983b, pp.
138-39) . The administrative unit called a township B (sato, 7i) was made up
of 50 residence units, and it was, per the Rydnogige, the locality from which
marital partners might be chosen and across which the man might commute
to visit his wife uxorilocally. And according to the Japanese codes, registers
for all the residence units in a township were to comprise a single volume
(kan #). So it would have been easy to comprehend the movement of
persons between residence units in a township. Meanwhile, in Section 24 of
the Ise monogatari (Tales of Ise) , we hear of a woman taking a new husband
after the three-year absence of her mate, so the three-year period seems to
have been an actual standard (Kurihara Hiromu 1999, p. 57).

Differences in the meaning and significance of kan %& & %F, denoting
illicit sex, were great between Tang China and Japan. In China, all sex
outside of a properly arranged marriage was considered illicit by law and

punishable, and the Japanese penal code replicated that principle. For
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instance, the Zoritsu (Miscellaneous Penal Laws Clause 22) states that such
illicit sexual relations were punishable by one year of forced labor (Yakuchi
Nihon ritsuryé vol. 3, p. 748) . Thus any sexual relations outside of a marriage
arranged by a marriage contractor as mandated by Kory6 25 were illicit. Even
if their crime were forgiven, as in a general amnesty, Clause 27 demanded
that the partners divorce.

But there was a problem with applying such law in Japan. On the
archipelago a marriage usually began with voluntary sexual relations
between a man and a woman. And that was a practice that, according to
Clause 27, would have been labeled illicit. We have to suspect, therefore, that
Clause 27 had little applicability. Indeed the lack of any commentary on it in
the Rydnoshiige suggests that fact. A single exception was that, according to
Kory6 Clause 43 (see below), relations between a master and a bound
person (semmin) were considered illicit. In other instances it seems that the
concept of illicit sexual relations was not yet well developed (Sekiguchi
Hiroko 1993a, pp. 204-6; Kory6 Clause 43).

Clause 28

Seven Reasons for Divorce by the Husband

There are seven reasons for divorcing one’s wife (shichishutsu) . The first is,
the wife has not produced a child. The second is promiscuity. The third is,
lack of obedience to the husband’s father and mother. The fourth is
talkativeness. The fifth is a tendency to steal. The sixth is jealousy. And the
seventh is serious illness. In every case the husband should attest the
situation in writing and have his relatives sign it. If he or his relatives are
illiterate, let them sign with their fingers.

However there are three situations that render a divorce impossible
(sanfukyo =12 . The first is that the wife has helped with the mourning of

her father-in-law or mother-in-law. The second is that her husband went
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from poor to rich during their marriage. And the third is that the wife has no
home to which she can return. Nevertheless in the case of irreparable
disharmony between husband and wife, promiscuity, or serious illness, this

law [on impermissible divorce] shall not apply.

Explanation of Terms

= #  kisai the divorce of a wife by her husband, which required
notification of the husbhand’s close relatives and the marriage contractor as
well as the return of any gifts brought by the bride (Kory6 Clauses 29, 30) .
M1 mushi barrenness, although early experts in Japan were divided in
their interpretations as to whether this meant the lack of a son or the lack of
any child (Rydnoshiige, p. 304). According to the extant fragment of the
Kokon ritsu, if the wife was 50 and had had no children by that time, she was
considered barren and could be divorced (Yakuchii Nihon ritsuryé vol. 2, p.
409).

54l kyiko the parents of the husband (here the term had a different
meaning from that in Koryd 25 above, where it denoted the mother’s
brothers and father’s sisters).

F&E  tefumi adocument declaring a divorce, which was to be written by
the husband. In Japan, according to the Koki commentary in the Ryénoshiige
(p. 306), it was to be sent to the head of the township (B £ 7ichd) . But there
are no extant examples of such a document.

Hi{§  kakushi ameans of signing a document without writing, by making
a print of a finger. There are extant examples among documents excavated in
China at Tunhuang along the Silk Road, as well as documents extant in Japan
from Nara through Kamakura times (cf. the entry for kakushi in the Kokushi
daijiten vol. 3, p. 184, for illustrations).

F . gizetsu a condition representing an irreparable break between

husband and wife, and a reason for legally mandated divorce. According to
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Kory6 31, if one of a married pair wounded or Kkilled a parent or a close
relative of the partner, or if a close relative of one partner Kkilled a close
relative of the other, then even should the crime be forgiven in a general

amnesty (Kt taisha), a divorce was required.

Analysis

Seven Reasons for Divorce by the Husband

There were three types of divorce recognized by Tang family law: 1) that
initiated due to the common will of both families; 2) that initiated by the
husband; and 3) that which took place because the law mandated it.

Since the first type was to take place because of the shared desire of
both households, it did not involve the state or its laws (Yakuchié Nihon
ritsuryé vol. 2: Kokonritsu Clause 41, p. 410). The second type is that
discussed here. The extant remnant from the Kokonritsu Clause 40 lists
punishments for breaking this law. And a third type of divorce took place
because the law mandated it, according to the protocols of Kory6 Clause 31,
such as in the case of an illicit sexual relationship outside of a legal marriage
(kan %F) as defined in Kory6 Clause 27 (see above).

The laws concerning divorce in Japan, despite some differences in
how a declaration of divorce should be signed, were almost identical with
those of Tang law (see the comparative chart in Térei shii ho, p. 1032) . But
since in practice divorce in Japan was left up to the partners themselves,
there are many questions as to how the law was actually applied on the
archipelago. We can only say that application was quite different than in Tang
China (Narikiyo Hirokazu 2001, pp. 164-73). It is thought, however, that the
idea of divorce by the man’s initiative was already developing in Nara times,
following Tang influence (Kurihara Hiroshi 1999, pp. 59-62) . In this regard,
according to the Koki commentary on the Taihé Code from the beginning of

the eighth century, there were six rather than seven reasons for a man to
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seek a divorce (Rydnoshiige, Kory6 Clause 28, p. 304) . A seventh reason, the
wife’s serious illness, was added to the Yoro code compiled in the Yoro era
(7117-24).

In his poems in the eighth-century Manydshii (Anthology of Ten
Thousand Leaves) that censured the flightiness of a subordinate, the
aristocrat and poet Otomo no Yakamochi (718?-85) cites the seven reasons
for divorce and the three reasons why a divorce was impermissable, as well
as the prohibition against taking multiples wives (Manydshi #4105-4110).
This demonstrates that Nara officials took a keen interest in Chinese rules
concerning marriage. Nonetheless Yakamochi made little distinction
between his subordinate’s marriage to a woman back in the capital and the
latter’s relationship with an entertainer in the province where Yakamochi was
governor. Yakamochi considered both relationships to be marriages
(kekkon) , but he referred to the wife in the capital as “the former wife.” This
reveals the fluid sense that people at the time had of marriage and divorce,
and how there was a clear gap between legal prescriptions and actual practice
(Sekiguchi Hiroko 1993c, p. 382).

Eight extant declarations of divorce (hésaisho f% Z%) have been
found among the documents discovered at Tunhuang along the Silk Road in
China, together with two drafts (shitagaki). Notably therein the seven
reasons for divorce were not stipulated, nor were the actual reasons for
divorce clarified. In some cases the declaration included the wish that the
wife should be able to remarry, indicating an agreement between the two
households on the divorce. Chinese-style ritsuryé law discriminated against
women in the area of divorce, but in actual practice the two families and local
elders often negotiated the best end to difficult situations. Researchers have
also pointed out that women were reasonably influential in Tunhuang society
(Umemura Keiko 2007, pp. 14-30).

It is not clear what documents had to be produced at the time of a

divorce in classical Japan. It was only in Edo times, by which time classical
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Chinese ethics had penetrated commoner society, when a husband would
draw up a declaration of divorce and pass it to his wife. The idea that only a
husband could divorce his wife was an element of shogunal law in Edo times.
And in such cases, just as at Tunhuang much earlier, the declaration of
divorce did not clarify reasons for the divorce. But it served as a means of
guaranteeing the wife’s freedom to remarry if she wished (Takagi Tadashi
1987).

Clauses 35, 37, 42, 43
Status Groups and Marriage Regulations

Clause 35 As for those in the five categories [of bound persons, senmin] —
those in tomb guardian residence units (rydko), residence units of official
servants (kanko), hereditary servants (kemin), official bound servants
(kannuhi), and non-official bound servants (shinuhi) —let each marry

another from the same category.

Clause 37 If a freeborn person (ryonin) or hereditary servant is tricked
into a condition of bound status by marriage to a bound servant, and should
children be born of that union, if later there is a complaint and the plaintiff is
returned to his or her original status, then his or her children shall have the

parent’s original status.

Clause 42 When a person from a residence unit of official servants or tomb
guardians, or a hereditary servant, or a bound servant whether official or
non-official, marries a freeborn person and gives birth to a child, if he or she
did not know they were marrying a person of different status, let the child be
of freeborn status, and let the couple divorce. But when a bound person
escapes and gives birth to a child, then whether one partner knows the status

of the other or not, the child shall be considered of bound status.
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Clause 43  If a hereditary servant or male bound servant lies with a woman
who is his master, or with a relative of his master within five degrees, the
government will confiscate any child born of the union [and make that child a
bound person, as a member of a residence unit of official servants or as an

official bound servant] .

Explanation of Terms

BE B KA DN ryoko, kanko, ke'nin, kushi nuhi  Five
categories of bound persons (semmin). Tomb guardian residence units
(ryoko) guarded the tombs of monarchs and queen-consorts. They seem not
to have been mentioned in the Taih6 code, since they do not appear in the
Koki commentary on Kory6 Clause 35 (Rydnoshiige) . Nor do they appear in
the texts of wooden tablets (mokkan) found at the Heijo palace that date from
the early eighth century and that show writing practice containing Clause 35
and Clause 38 of the Koryd (Mokkan kenkyi 10, 1988, p. 90). Meanwhile
others of bound status included those in residence units of official servants
known as kanko, official bound servants that belonged to the court (kunuhi),
hereditary household servants (kenin), and non-official bound servants
(shinuhi) . Members of the residence units of official servants together with
hereditary household servants comprised an upper stratum of those of bound
status, and they could form families. Hereditary household servants passed
on their status from generation to generation, were not bought and sold, and
their inappropriate use by the owner was prohibited by Koryé Clause 40.
Also, according to commentaries on the same clause, one in three members
of their families was to be exempt from service, in order to devote himself or
herself to the family’ s livelihood (Ryonoshiige). Researchers suspect,
however, that these categories of official servants and hereditary household

servants were mainly prescriptive—their actual historicity is doubted. Bound
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servants are also thought to have formed families, and to have been passed
down by the owner from generation to generation (Yoshida Akira 1963, pp.
30-33).

2{h toshiki  “appropriate to the category” —the character £ denotes a
category, as in 7Ll (goshiki no sen) , the five categories of bound persons.
According to the letter of the law, each bound person was to marry a person
from his or her own category. But whether there could be a marriage
between a bound person belonging to the government and one belonging to a
private master was debated by classical specialists (Koryo Clause 35,
Ryénoshiige, pp. 333-34).

B N nonin  a freeborn person, in contrast with a bound person
(senmin) . The two categories, FE and [ , were the prime status categories of
the 7itsuryd codes. Freeborn persons included officials (kanjin) and
non-officials (shomin). But notably, the heavenly sovereign (tennd)
transcended the two categories.

E  nushi master of a bound servant (nuhi). According to the Tang code,
bound servants were part of the collective resources of the household, so any
freeborn household member was the master of such bound servants. The
Japanese codes also reflected such thinking. However as seen in Kory6 39 in
the Yoro code, drafters discarded the Tang provisions enabling a house head
(kachd) to free bound servants or hereditary household servants. And in the
extant residence unit registers, bound servants were considered possessions
of individuals, whether they belonged to the residence unit head or, in one
instance, to the mother of a residence unit head who possessed 13 bound
servants (see Dai Nihon komonjo Hennen shiryé vol. 1, p. 64). There are
many known cases wherein women belonging to the rural elite (gbzoku)
owned such bound servants.

FHEELDL BB gotd 76 no shin  literally, “relatives of the five degrees,”  the
extensive kin and affinal grouping defined by the administrative code Laws

on Propriety (Giseiry6 Clause 25).
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%'E  mokkan confiscation of property by the authorities. Here the term
refers to the power of authorities to make freeborn persons, non-official
bound servants, and hereditary servants into official servants or official

bound servants.

Analysis

Status Groups and Marriage Provisions

These four clauses prohibited marriage between persons of different status
categories while also prescribing the disposition of children born of such
unions.8

Compared with the situation in China, the vague differentiation
between freeborn (#y4) and bound (sen) status in classical Japan is striking,
as is the weak differentiation between marital relations (ko) and illicit sexual
relations (kan). We know from the Laws on Residence Units (Koryd Clause
23) and the Laws on Arrest and Flight (Homdryé Clauses 4 and 14) that
hereditary household servants and bound servants were considered property
in the Japanese codes. But unlike in China, in Japan the members of official
residence units (kanko) and official bound servants (kunuhi) were given
equal amounts of officially distributed fields called kubunden. Specifically
these hereditary servants and bound servants were to receive 1/3 of the two
tan of fields distributed to freeborn males. That means that while they had
meager livelihoods, they nonetheless had means of self-support (Enomoto
Jun’ichi 2003, p. 7). We also know that bound servants had families, lived in
hamlets, and carried on productive lives much as did hereditary household
servants. For example, official bound servants (kunuhi) named in a document
dated 750 lived in a hamlet and were members of productive operations there
(Dai Nihon komonjo Hennen shiryé vol. 3, p. 359; Ishigami Eiichi 1971, pp.
11-21) . And rather than being subject to sale and purchase, bound servants

in Japan were generally considered the hereditary possessions of wealthy
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rural elites (gdzoku). They suffered only mild social deprecation (Yoshie
Akiko 1986, pp. 109-11).

A rule concerning the treatment of children from “mixed marriages”
—marriage between those of different social categories—was first prom-
ulgated in the eighth lunar month of 645 (Taika 1), according to the official
court history Nihon shoki (Chronicle of Japan). Historians call this rule, “The
Law on Relations between Men and Women” (Danjo no hé) .9 It provided that
the child of a freeborn couple went with the father; the child of a freeborn
man and a bound servant woman went with the mother; the child of a
freeborn woman and a male bound servant was to stay with the father; and
the child of two bound servants from different families would stay with the
mother. Here can be seen differentiation in the treatment of freeborn persons
and bound servants, but there are no details concerning treatment of those of
bound status. The rule was simply that the child of a freeborn couple went
with the father—that child received his status and family name, which is an
early official expression of patrilineality (Narikiyo Hirokazu 1999b, p. 258).
But the child of a mixed marriage, one born of a freeborn father and a mother
of bound status, went with the mother. And the child of two bound parents
was to stay with the mother. Considering that husband and wife frequently
lived separately in those times, it is likely that children were sometimes
raised with the mother and took her family name. Notably too, the Law on
Relations between Men and Women is itself evidence that marriages
between freeborn and bound persons were taking place.

In Tang China, conjugal relations between bound persons were not
viewed as marriage (kon) .10 But in the Japanese codes there is no provision
like that in the Tang code (Zorei Clause 15) that allowed for pairing of official
bound servants (kanko, kunuhi) by authorities. Such would not have suited
social practice on the archipelago, and it was left out of the Japanese code.
Moreover in Japan’s Koryd Clause 35, conjugal relations between bound

servant partners was termed “marriage,” while according to Kory6 Clause 42,
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relations between a freeborn and bound partner were termed those between
a husband and wife. This indicates the vagueness of the status differentiation
between freeborn and bound persons on the archipelago at the time
(Enomoto Jun’ichi 2002, pp. 130-32). And as we have already seen,
according to Chinese law, only marriages carried out according to the proper
process were valid. All others were considered illicit. But in Japan, marital
relations began with the intent of and actual relations between the man and
woman, which is why even those of bound status could marry (Sekiguchi
Hiroko 1993a, pp.205-06) .

To conclude, according to 7itsuryé principles, the child of a marriage
between freeborn and bound partners would become a bound person.
Nonetheless this principle is contradicted by Clause 42, which states that if a
freeborn partner were unaware of a difference in status, any child born of the
union would be considered freeborn. On the other hand, according to Clause
43, should a female master or master’s kinswoman have illicit relations with a
male of bound status, the child would be confiscated by the authorities to be
made into an official servant, whether as the member of an residence unit of
official servants or as an official slave. Notably, commentaries in the
Rybnoshiige differentiated voluntary and involuntary relations, and in the
latter case, any child produced was to be freeborn, as was any child born of
illicit relations—voluntary or otherwise—between two parties unaware of a
difference in social status.

All of the above points to the fact that in classical Japan the actual gap
in status between the freeborn and those of bound status was vague, and that
the social bias suffered by bound persons was slight. Even those of the
highest status were not forbidden from marrying those of bound status. And
since, according to Clause 5 of the Laws on Residence Units, bound persons
were exempt from taxation, such marriages served to free progeny from
taxation. On the other hand, when the progeny of mixed marriages became

freeborn, the government benefitted: as freeborn subjects, they became
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taxable. That was undoubtedly why a law of 782 (Enryaku 8, 05/18) in Ruiji
sandai kyaku (vol. 17, p. 522) states that in a mixed marriage between
freeborn and bound partners, the child was to be considered freeborn. So did
the prohibition against mixed marriages lose its meaning. By the tenth
century the bound status categories of the eighth-century codes had

generally been forgotten.

Notes

1 In English, see the introduction in D. Ko et al. 1999 for a short overview of the
development of ritsuryé law and thought in China, esp. pp. 4-18. Also important
are Carl Steenstrup 1991, J. Piggott 1997, and C. Holcombe 1998.

2 See two recent essay collections edited by Otsu Téru for discussions of the
resulting research: Otsu 2008 and Otsu 2011.

3 A very few partial translations exist at present: Joan Piggott has translated the
Laws on Monks and Nuns (Soniry6) in an appendix of her doctoral dissertation,
“Todaiji and the Nara Imperium” (Stanford University, 1986) ; Karl Friday has
worked on the Gunboryd (manuscript), and Joan Piggott has worked on the
Jingiry6é (manuscript). Part of the Kushikiryé was translated in 2005, during a
Kambun Workshop sponsored by the Project for Premodern Japan Studies at the
University of Southern California. It can be consulted on the Kambun Workshop
website, http: //dornsife. usc. edu/ppjs/. In addition the USC Project for
Premodern Japan Studies will soon announce its new webpage devoted to
English interpretations of the 7itsuryé—we plan to gather annotated translations so
that readers can get a better sense of these laws and the current state of research
on them.

4 On the Tensei code see Otsu 2011, 279-98. An extraordinary find in 2012 near
the Dazaifu (Kyushu Headquarters) near Hakata in Kyushu of a wooden

document from the late seventh century and containing elements of a residence

— 332 —



(140)

unit register (koseki) has provided new insights into the process of how these
registers might have been compiled. See Nishi Nihon Shinbun (morning) June
13, 2012; and Mainichi Shinbun (morning) June 13, 2012.

5 For additional research concerning the order of the various clauses in this
chapter, see Kikuchi Hideo 1973 and Omachi Ken 1986.

6 Translations for penal law chapters are those in Wallace Johnson 1979-97.

7 In English, see Sekiguchi Hiroko 2003 and Yoshie Akiko 2005.

8 Punishments for partners in such unions were included in the penal code (in the
Kokonritsu chapter), although relevant sections of the Japanese ritsu are not
extant. But we have the almost fully extant Tang provisions in the Té7itsu sogi.
For a printed edition of the latter see Ritsury6 kenkytikai 1978-99, vols. 2-3. And
in the same series, see volumes 5 through 8 for a Japanese transcription
(kundoku) and explanation. Compiled in Tang times as a thirty-volume
compendium of penal law from the late seventh and early eighth centuries, the
Toritsu sogi is considered an important source for the Tang as well as the
Japanese Taih6 and Yoro penal codes, although less than half is extant today. For
the Kokonritsu chapter, see vol. 6, pp. 203-312.

9 In English, see W.G. Aston, 1972, Book 2, p. 202.

10 In reconstructing the Tang code, Niida Noboru used kon #¥, or “marriage,” in
his description of such relations when he reconstructed the Korei Clause 39
(Térei shiii, p. 258) . But that mistake was subsequently corrected in T6rei shiii ho
(p. 545). Indeed, that the Tang code did not consider such pairings to be
marriages has now been confirmed by the newly discovered Tensei administra-
tive code of 1029, during the Northern Sung Dynasty, which makes it clear that
such pairings were considered nothing more than the result of arrangements
(haigu) by either the government or the master. See Enomoto Jun’ichi 2002, pp.
127-28. On the Tensei code, see Otsu Toru 2011, Hattori Kazutaka 2012, and the
English essays in Acta Asiatica 99 (2010).
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Appendix

Chapters of the Yoro Administrative Code

Kan’iry6
Shikiinry6

Kokytishikiinryo

Togishikiinry6

Kerydshikiinry6

Jingiryd

Soniryd

Koryo

Denryd

Fuekiryo

Gakury6

Senjory6
Keishiry6

Kokaryo

Rokury6
Kueryo

Laws on Posts and Ranks 19 clauses
Laws on Appointments to Offices and Posts
80 clauses
Laws on Appointments in the Back Palace
18 clauses
Laws on Appointments in the Household of
the Crown Prince 11 clauses
Laws on Appointments in Royal and Noble
Households 8 clauses

Laws on Propitiation of the Deities of

Heaven and Earth 20 clauses
Laws on Oversight of Buddhist Monks and
Nuns 27 clauses
Laws on Residence Units 45 clauses
Laws on Rice Fields 37 clauses
Laws on Taxes 39 clauses

Laws on Official Scholarship and the Royal
University 22 clauses
Laws on Promotion 38 clauses
Laws on Inheritance and Succession
4 clauses
Laws on the Evaluation of Officials
75 clauses
Laws on Official Emoluments 15 clauses
Laws on Gatekeeping in the Residential

Palace 28 clauses
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= Gunboryo
il Giseiryd
Fdi e Ifukuryo
EHRE Eizenry6
N Wi Kushikiryo
=15 Sokoryd
JEESCT Kumokuryd
B Ishitsury6
B Kenyoryo
e S6s0ryod

BE 4y Genshiryo
WEa Homory6
ok Gokuryo
M Zory6

Primary Sources

Laws on Defense 76 clauses
Laws on Ceremonial Protocols 26 clauses
Laws on Dress 14 clauses
Laws on Construction and Repairs17 clauses
Laws on Official Documentation 89 clauses
Laws on Official Storehouses 16 clauses
Laws on Official Stables and Pastures

28 clauses
Laws on Medical Practices 26 clauses
Laws on Officials’ Holidays and Leaves

13 clauses
Laws on Funerary Practices and Mourning

17 clauses
Laws on Barriers, Markets, and Trade

20 clauses
Laws on Arrest and Flight 15 clauses
Laws on Judging Crimes, Imprisonment,
and Pardons 63 clauses

Laws on Miscellaneous Matters 41 clauses
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